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House ENGROssED No. HB 1019 - 020512001

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Department of Agriculture

FOR AN ACT ENTITLED, An Act to revise certain requirements and fees regarding various
agricultural related licenses, certificates, registrations, and inspectionsand to providefor the
disposition of certain fees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 38-12A-11 be amended to read as follows:
38-12A-11. Noperson may sell, distribute, advertise, solicit ordersfor, offer for sale, expose

for sale, or trangport seed without first obtaining from the Department of Agriculture a permit

to engage in the business. A permit is not required of any person selling or advertisng seed of
histhe person’'s own production in South Dakota, previdedthat if the seed isstored or delivered
to apurchaser only on or from the farm or premiseswhere grown or the production and sale of
seed isnot a primary endeavor and primary source of incometo such persons. Each permit shall

expire on the first thirty-first day of duty December of the year following the date of issue. The

anntat biennial fee for a seed permit is. Seedsman permitt -- exRe two hundred fifty dollars, Seed

producerspermit producer -- twenty-fivefifty dollars, Seed deaterspermiitt dealer -- twenty-five

fifty dollars. A

450 copies of this document were printed by the South Dakota

Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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Section 2. That chapter 38-12A be amended by adding thereto a NEW SECTION to read

asfollows.

Fees collected pursuant to this chapter shall be deposited with the state treasurer in aspecial
revenue fund known asthe seed fund. Thisfund shall consist of moneysfrom public and private
sourcesincluding legidative appropriations, federal grants, gifts, and the fees received pursuant
to this chapter. The fund shall be maintained separately and be administered by the department
inorder to defray the expenses of all activities associated with administering the seed program.
Expenditures from the fund shall be appropriated through the normal budget process.
Unexpended funds and interest shall remain in the fund until appropriated by the Legidature.

Section 3. That § 38-18-3 be amended to read as follows:

38-18-3. Any person owning, leasing, or possessi ng bees shall file an application registering
the bees and each apiary with the secretary. The application shall be filed before the first day of
Jdue February each year or within ten days of acquiring ownership or possession of any bees or
apiary or before moving bees into the state and shall contain each location by legal description,
the name of the landowner or lessee of the location, the number of colonies of beesin each
apiary, and any other information required by the secretary. Thelandowner or |essee authorizing
the placement of an apiary on alocation may revoke the authorization by notifying the owner of
the apiary and the secretary inwriting. Such revocation of authorization by alandowner or lessee
isnot sufficient justification for acontested case hearing. If any person failsto register an apiary

within the time specified by this section, the landowner authorization for that location isinvalid.
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A registration application shall be approved or rejected by the secretary in compliance with this
chapter or rules promulgated pursuant to chapter 1-26. The secretary may deny applications,
revoke permits, or conduct contested case hearings in accordance with rules promulgated
pursuant to chapter 1-26. Any person failing to register tits an apiary or bees pursuant to this
section is guilty of a Class 2 misdemeanor. In addition to the criminal penalty imposed by this
section, aperson issubject to acivil penalty not to exceed five hundred dollarsfor each location
that ke the person hasfailed to register.

Section 4. That § 38-18-5 be amended to read as follows:

38-18-5. Any person registering an apiary pursuant to 8 38-18-3 shall pay aregistration fee

of ten eleven dollars per permanent location and thirty dollars per temporary location. Fhe

Section 5. That § 38-18-36 be amended to read asfollows:
38-18-36. Thereishereby imposed upon each bee location within the state, errorbeferethe

firstday-of June-of-each-year at the time of regigration, a continuing annual assessment of one

dollar per location. The Department of Agriculture shall collect and deposit the funds in the
honey industry fund.

Section 6. That chapter 38-18 be amended by adding thereto aNEW SECTION to read as
follows:

Except as provided by § 38-18-36, fees collected pursuant to thischapter shall be deposited
with the gtate treasurer in a special revenue fund known as the apiary fund. This fund shall
consst of moneys from public and private sources including legidative appropriations, federal
grants, gifts, and the fees received pursuant to this chapter. The fund shall be maintained
separately and be administered by the department in order to defray the expenses of all activities

associated with administering the apiary program. Expenditures from the fund shall be
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appropriated through the normal budget process. Unexpended fundsand interest shall remainin

the fund until appropriated by the Legidature.

Section 7. That 8§ 38-19-1 be amended to read as follows:

38-19-1. Terms, as used in this chapter, mean:

(1)

(2)

3)

(4)

(5)

(5A)

(6)

"Available phosphoric acid,” the sum of the water-soluble and the citrate-soluble
phosphoric acid and reported as phosphorus pentoxide;

"Brand," aterm, design, or trademark used in connection with one or several grades
of commercial fertilizer;

"Bulk commercial fertilizer," any volume of a commercial fertilizer which is
transported or held for resale in an immediate reusable container in undivided
guantities greater than one hundred pounds net dry weight or fifty-five U.S. gallons
liquid measure;

"Bulk commercial fertilizer storagefacility,” any area, location, tract of land, building,
structure, or premises constructed in accordance with rules promulgated by the
secretary for the storage of bulk commercial fertilizer;

"Commercial fertilizer," any substance containing any recogni zed plant nutrient which
isused for its plant nutrient content and which is designed for use or claimed to have
value in promoting plant growth, except unmanipulated animal and vegetable
manures, marl, lime, limestone, lime dudge, sewage dudge, wood ashes, gypsum,
compost, and other products excluded by rule;

"Compogt,” agroup of organic resduesor amixture of organic resduesand soil that
havebeen piled, moi stened, and all owed to undergo aerobi c biol ogical decomposition;
"Digribute," to import, consign, manufacture, produce, compound, mix, or blend

commercial fertilizer, or to offer for sale, sell, barter, or otherwise supply commercial
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fertilizer in this Sate;

"Didtributor,” any person who distributes commercial fertilizer in this state;

"Fertilizer material," a commercial fertilizer which either:

(@ Contains important quantities of no more than one of the primary plant
nutrients. nitrogen, phosphoric acid, and potash; or

(b)  Has approximatey eighty-five percent of its plant nutrient content present in
the form of a single chemical compound; or

(c) Isderived from aplant or animal residue or by-product or a natural material
deposit which has been processed in such a way that its content of primary
plant nutrients has not been materially changed except by purification and
concentration;

"Grade," the percentage of total nitrogen, available phosphoric acid, and soluble

potash stated in whole numbers in the same terms, order, and percentages as in the

guaranteed analyss. However, speciality fertilizers may be guaranteed in fractional

unitsof lessthan one percent of total nitrogen, available phosphoric acid, and soluble

potash. Fertilizer materials, bone meal, manures, and smilar raw materials may be

guaranteed in fractional units,

"Investigational allowance," allowance for variations inherent in the taking,

preparation, and analyss of an official sample of commercial fertilizer;

"Label," a digplay of written, printed, or graphic matter on or attached to the

immediate container of any article and the outside container or wrapper of the retail

package, or a statement or document accompanying a commercial fertilizer;

"Labeling,” dl written, printed, or graphic matter, upon or accompanying any

commercia fertilizer or advertisements, brochures, posters, televison, and radio
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announcements used in promoting the sale of commercial fertilizer;

"Licensee," any person who receives a license to distribute a commercia fertilizer
under the provisions of this chapter;

"Metric ton," a net weight of one thousand kilograms,

"Mixed fertilizer," a commercial fertilizer containing any combination or mixture of
fertilizer materials,

"Nitrogen," the element of nitrogen;

"Official sample," any sample of commercial fertilizer taken by the secretary of
agriculture or ks department agent according to methods prescribed by this chapter;
"Percent” or "percentage,” the percentage by weight;

"Primary nutrients," nitrogen, available phosphoric acid, and soluble potash;
"Recognized plant nutrients,” primary nutrients, secondary nutrients, and micro

nutrients;

"Secondary and micro nutrients," those nutrientsother than primary nutrientsthat are

essential for the normal growth of plantsand that may need to be added to thegrowth
medium. Secondary plant nutrients include calcium, magnesum, and sulfur; micro
plant nutrientsincludeboron, chlorine, cobalt, copper, iron, manganese, molybdenum,
sodium, and zinc;

"Secretary,"” the secretary of the Department of Agriculture;

"Sdl

(@) Theact of sdling, transferring ownership;

(b)  Theoffering and exposing for sale, exchange, or distribution;
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(c) Giving away; or
(d)  Recelving, accepting, holding or possessionfor sale, exchange, or distribution;

(24A) "Sewage dudge” "dudge" "biosolids" any solid, semisolid, or liquid resdue
removed during the treatment of municipal or domestic sewage by publicly-owned
treatment works regulated under 40 CFR Part 503, as amended to January 1, 1995,
and the Clean Water Act as amended to January 1, 1995;

(25) "Soluble potash,” that portion of the potash contained in fertilizers or fertilizer
materials which is soluble in an agueous ammoniacal solution of 0.8% ammonium
oxalate, after boiling in a 1.14% solution of ammonium oxalate and reported as
potassium oxide;

(26) "Specidlity fertilizer,” a commercial fertilizer, lime, lime dudge, compost, sewage
dudge, or products containing sewage dudge distributed for nonfarm use;

(27) "Ton," anet weight of two thousand pounds avoirdupois.

Section 8. That § 38-19-2.1 be amended to read as follows:

38-19-2.1. No person whose name appears on the label of a commercial fertilizer or who

manufactures or mixes a commercial fertilizer in this state may distribute that fertilizer until ke
the person has obtained a distribution license from the secretary of agriculture. A distribution

licenseisrequired for each location where commercial fertilizer is manufactured or mixed. The

license may be granted only after payment of a fee of twenty-five dollars by the licensee. Each

license expireson the thirty-first day of December of each the year—Fhissection-doestotappty

4 after the date of

issuance. Any disribution license application for renewal received after the thirty-first day of

January of any year shall be assessed a late payment fee equal to the original license fee, which

shall be added to the original fee and shall be paid by the applicant before the renewal licenseis
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issued. Any person who fails to obtain the proper license is subject to a civil penalty not to
exceed one thousand dollars per violation. Notice mtst shall be given by registered mail prior

to the impodgition of any civil penalty-bethgtmpesed.

Section 9. That 8§ 38-19-2.2 be amended to read as follows:

38-19-2.2. An application for a commercial fertilizer digtribution license shall include the

name and address of the licens

by-theteenseeirthe-state. The licensee's name and address as it appears on the license shall
appear on al labels and pertinent invoices used by the licensee and on all bulk storage units

operated by the licensee in this sate.

Section 10. That § 38-19-3.1 be repeal ed.
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—— (5 —TFhenetweight:

Section 13. That 8 38-19-10 be amended to read as follows;

38-19-10. Thereispaidto the secretary of agriculturefor al commercial fertilizer distributed

to-nenticenseesin this state an ingpection fee of twenty up to twenty-five cents per ton. Fhisfee

Section 14. That 8 38-19-18 be amended to read as follows;

38-19-18. For the purposes of this chapter, a commercial fertilizer is deemed to be

adulterated:

(1)

If it contains any deleterious or harmful ingredient in sufficient amount to render it

injuriousto beneficia plant lifewhen applied in accordance with directionsfor useon
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the labd, or if adequate warning statements or directions for use, which may be
necessary to protect plant life, are not shown on the label;

(2) Ifitscompostion fallsbelow or differsfrom that which it is purported to possess by
itslabdling; er

(3) If it contains unwanted crop seed or weed seed; or

(4) If it contains any deleterious or harmful ingredient in sufficient amount that, if the

product is used in accordance with label instructions, it renders the commodity that

is derived from the treated crop injurious to humans, wildlife, livestock, or the

environment or renders the commodity unsaleable.

Section 15. That § 38-19-20 be repeal ed.

Section 16. That chapter 38-19 be amended by adding thereto aNEW SECTION to read as

follows:

Each license applicant or licenseeshall, upon request of the secretary, furnish copiesof labels
and labdling in order to permit the secretary to determine compliance with the provisionsof this
chapter.

Section 17. That chapter 38-19 be amended by adding thereto aNEW SECTION to read as
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follows:

The secretary of agriculture may reject the commercial fertilizer distribution license
application of any firm not in compliance with the provisions of this chapter and may cancel the
commercial fertilizer license of any firm subsequently found not to be in compliance with any
provision of thischapter. However, no commercial fertilizer distribution license may be refused
or canceled unless the licensee has been given an opportunity to be heard before the secretary
and to amend the application in order to comply with the requirements of this chapter.

Section 18. That § 38-19A-4 be amended to read as follows:

38-19A-4. Each separately identified soil conditioner product shall beregistered beforebeing
distributed in this state. The application for registration shall be submitted to the secretary of
agriculture on the form furnished or approved by the secretary and shall be accompanied by a
fee of twenty-five dollarsper product. Upon approval by the secretary, acopy of theregistration
shall be furnished to the applicant. Each registration shall expire on December thirty-first of the
year following the date of issuance. Each registrant shall submit to the secretary acopy of labels
and advertisng literature with the registration request for each soil amendment.

Section 19. That § 38-19A-11 be amended to read as follows:

38-19A-11. Every distributor shall filewith the secretary, on formsfurnished by the secretary

of agriculture, semtannaa—statements an annual statement for pertods the period ending

December thirty-first anedunethtrtreth of each year setting forth the number of net tons of each
so0il amendment distributed in the state during that period. The report shall be due within thirty

daysfollowing each semtanntat annual reporting period. If thereport isnot filed and the payment

of the inspection fee is not made within the time period specified, a collection fee amounting to

ten percent of the amount shall be assessed againsgt the registrant. However, the minimum

collection fee isten dollars. The secretary shaltHhavethe-adthority-to may examine such records
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to verify statements of tonnage. Such statement shall be accompanied by payment of an
inspection fee of twenty cents per ton for al soil amendments distributed in this state. The
secretary may allow payment of ingpection fees on a calculated equivalent of volume to tons.

Section 20. That § 38-21-17 be amended to read as follows:

38-21-17. No person may engage in the business of applying pesticides to the lands of
another, advertise as being in the business of applying pesticides to the lands of another at any
time, apply pesticides while in the performance of his duties as a governmental employee or
otherwise act asacommercial applicator without an applicator's license issued by the secretary
of agriculture, unless exempted under the provisions of thischapter. The secretary shall require
an—anngal a fee of twenty-five dollars for each applicator license issued. The secretary of
agriculture shall issue an applicator licenseto government employeeswithout alicensefee. The
fee exempt license is valid only when the applicator is applying pesticides in the course of Hts
employment for thegovernmental entity. Any person who violatesthissectionissubject to acivil
penalty not to exceed five thousand dollars per violation.

Section 21. That § 38-21-26 be amended to read as follows:

38-21-26. A licensed applicator's license shall expire on the last day of February of the
second year following the year of issue unlessit hasbeen revoked or suspended prior thereto by
the secretary of agriculture for cause, as provided for in § 38-21-44.

Section 22. That § 38-21-33.1 be amended to read as follows:

38-21-33.1. It isa Class 2 misdemeanor for any person to act in the capacity of alicensed
pesticide dealer or advertise as a licensed pesticide dealer at any time without first having
obtained ar-anntat alicense from the Department of Agriculture whieh that shall expire on the

last day of February of the second year following the year of issue. In addition to any criminal

penalty, any person who violates this section is subject to a civil penalty not to exceed five
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thousand dollars per violation.
Section 23. That 8 38-21-33.5 be amended to read as follows;

38-21-33.5. Application for alicenseshall be accompanied by afifty dollar anndat licensefee

and shall be on aform prescribed by the secretary of agriculture. Fhe-anndaHicensefeefor-any

Section 24. That 8 38-21-42 be amended to read as follows;

38-21-42. Any person holding acurrent valid license or certification may renew such license
or certification for the next year biennium without taking another examination unless the
secretary of agriculture determinesthat additional knowledgerelated to classficationsfor which
the applicant has applied makes a new examination necessary or if additional demonstration of
qualificationsis determined necessary for a person who has had a license suspended or revoked
or has had one or more previous violations of this chapter.

Section 25. That § 38-21-43 be amended to read as follows:

38-21-43. If the application for renewal of any license provided for inthischapter isnot filed
prior to Marchfirst inany year of expiration, apenalty of fifty dollarsshall be assessed and added
to the original fee and shall be paid by the applicant before the renewal licenseisissued.

Section 26. That § 38-24B-1 be amended to read as follows:

38-24B-1. Terms, as used in this chapter, trtessthe-context-otherwtseregutres; mean:

() "Annua plants” ornamental or vegetable plants which are commonly grown in
movabl e containers and transplanted to out of doors locations and which do not live
for more than one growing season;

(2) "Dealer," any person who isnot a resdent nurseryman:

(@  Who buys nursery stock for the purpose of reselling or reshipping;

(b)  Whomakeslandscape plansusing nursery stock and negotiatesinthe purchase
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of nursery stock for his clients; or
(c)  Who contractsto furnish and plant nursery stock;
"Decorative plants,” indoor plants which are commonly grown and sold in movable
contai ners, and which are not adapted for cultivation out of doors because of climatic
conditions and natural peculiarities of habit or growth and because of the purpose of
their cultivation;
"Department,” the State Department of Agriculture;
"Nursery,” any grounds or premises on which nursery stock is being grown,
fumigated, packed, displayed, or stored, if such stock is or will either be sold or
offered for sale or distribution;
"Nurseryman,” any person who owns, leases, manages, or isin charge of a nursery;
"Nursery stock," trees, shrubs, or other plants having a persistent woody stem; all
herbaceous perennials; and parts of either of those which are capable of propagation,
except for seeds, true bulbs, rhizomes, corms, and tubers while in a dormant
condition;
"Pest," any animal, plant, insect, ef infectioustransmissible or contagious disease, or
other organism which isor may be dangerous or detrimental to the plant industry of
the state;
"Regulated pest," any pest which the secretary determinesis sufficiently detrimental
to the plant industry of the state to warrant control or eradication measures,
"Related plant products,” seed, true bulbs, rhizomes, corms, roots, and tubers of
nursery stock while in a dormant condition and nonviable plant to include forced
blooming plants and Christmas trees;

"Resident nurseryman,” any nurserymanin thisstate who growsall or aportion of the
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nursery stock that ke the nurseryman sells or distributes,

(12)

(13) "Secretary," the state secretary of agriculture;

(14) "Sod," grassy surface soil held together by matted roots of grass cultivors, mixtures,

or blends of grass cultivors and used in residential and commercial landscape;

(15)

(16) "Viable" capable of germination or living and developing under normal growing
conditions into a plant which would be typical in height, spread, caliper, dimension,
condition, quality, and age for a plant of that species.

Section 27. That § 38-24B-7 be amended to read as follows:

38-24B-7. The Department of Agriculture may issue a certificate of ingpection to any

nurseryman, operating as a resident nurseryman or dealer, whose nursery stock has been

officially inspected and found to be viable and free from pests. The anrntdal biennial fee for the

inspection and certification is one hundred fifty dollars plusfour dollarsfor each acre over one

acre of inspected plants. A conservation district that plantslessthan thirty acres of nursery stock

inayear or adealer who isin business for less than three monthsin ayear and only sdls plants

obtained from an inspected in-state nursery may obtain a certificate of inspection at the reduced

fee of one hundred dollars.
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Section 28. That 8§ 38-24B-9 be amended to read as follows;

38-24B-9. Any nurseryman whose location is outsde the state may obtain a certificate of
inspection to sdll nursery stock within the state by filing a certified copy of kis the official

inspection certificate and paying a thtrty one hundred fifty dollar fee to the secretary of

agriculture. The secretary may waive the payment of the fee if the applicant's state does not
require a fee by South Dakota applicants for a like certificate in that state.

Section 29. That § 38-24B-12 be amended to read as follows:

38-24B-12. Any grower or dealer of decorative plants, annual plants, sod, or related plant
products may apply to the department for a certificate of ingpection. The Department of
Agriculture may issue a certificate of ingpection to the person whose decorative plants, annual
plants, sod, or related plant products have been officialy inspected and found free from pests.

The fee for ingpection and certification is thirty one hundred fifty dollars plus thirty-cents two

dollarsfor each acre of growing field and thirty-eents two dollarsfor each one thousand square
feet of growing greenhouse.

Section 30. That chapter 38-24B be amended by adding thereto aNEW SECTION to read
asfollows.

Fees collected pursuant to thischapter shall be deposited with the state treasurer in aspecial
revenue fund known as the nursery fund. This fund shall consst of moneys from public and
private sources including legidative appropriations, federal grants, gifts, and the fees received
pursuant to this chapter. The fund shall be maintained separately and be administered by the
department in order to defray the expenses of al activities associated with administering the
nursery program. Expenditures from the fund shall be appropriated through the normal budget

process. Unexpended funds and interest shall remain in the fund until appropriated by the
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Legidature.
Section 31. That § 39-14-40.1 be amended to read as follows:
39-14-40.1. No person who manufacturesacommercial feed withinthe state, or whose name
appearson the label of acommercial feed as guarantor, may distribute acommercial feed inthe
state without first obtaining a commercial feed license from the secretary on forms provided by
the secretary that identify the manufacturer'sor guarantor's name, place of business, andlocation
of each manufacturing facility in the state and such other appropriate information necessary for
enforcement of this chapter. The fee for a new or renewal license is fifty dollars per in-state
location or manufacturer name and location listed on acommercial feed label, except that inthe
case of in-state manufacturers who manufacture only customer formula feeds, no fee may be

collected. Each license expires on the thirty-first of December of each the year after the date of

issuance. Commercial feed license applications for renewal received after the thirty-first of
January of each year shall be assessed alate payment fee equal to the original licensefee, which
shall be added to the original fee and shall be paid by the applicant before the renewal licenseis
issued.

Section 32. That § 39-14-43 be amended to read as follows:

39-14-43. Aninspection fee established in rules promulgated by the secretary of agriculture
pursuant to chapter 1-26, but not to exceed twenty-four cents per ton, shall be paid on
commercial feeds distributed in this sate by the person who distributes the commercial feed to
the consumer subject to the following:

(1) Nofeeneedbepaid on acommercial feed if the payment hasbeen madeby aprevious

distributor;

(2) No fee need be paid on customer-formula feeds;

(3) Nofeeneed be paid on commercial feeds used asingredients for the manufacture of
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commercial feeds provided the fee has been paid by a previous distributor. If the fee
has been paid, credit is given for the payment;

In the case of a pet food which is distributed in the state only in packages of ten
poundsor less, aranntat abiennia fee of fifty dollarsper product shall bepaidinlieu
of the ingpection fee specified above;

Inthe case of a specialty pet food which isdistributed inthe state only in packages of
ten poundsor less, arranntat abiennial fee of twenty-five dollars per product shall be
paid in lieu of the ingpection fee specified above; and

The minimum inspection fee shall be ten twenty dollars per sx=tmenth twelve-month

period.

Section 33. That 8 39-14-44 be amended to read as follows;

39-14-44. Any person who isliable for payment of an ingpection fee shall:

(1)

(2)

File, not later than the last day of January ane-3dty of each year, a-semt-anfdat an
annual statement, setting forth the number of net tons of commercial feedsdistributed
inthis state during the preceding sx twelve months. Upon filing such statement, the
person shall pay the ingpection fee at the rate stated in 8§ 39-14-43. Inspection fees

that are due and have not been remitted to the Department of Agriculturewithinthirty

tlays-feHowing-the-duedate by January thirty-first of each year shall have a late

payment fee of ten percent or ten twenty dollars, whichever is greater, added to the
amount due when payment is finally made. The assessment of this late payment fee
doesnot prevent the department fromtaking other actionsasprovided inthischapter;
and

Keep such records as may be necessary or required by the secretary of agriculture,

pursuant to rules promulgated pursuant to chapter 1-26, to indicate accurately the
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tonnage of commercial feed distributed inthisstate. The secretary may examinesuch
records to verify statements of tonnage.

Failureto make an accurate statement of tonnage or to pay theinspection fee or comply with
this section congtitutes sufficient cause for cancellation of acommercial feed licenseor reection
of acommercial feed license application.

Section 34. That § 39-18-8 be amended to read as follows:

39-18-8. Upon approval by the secretary of agriculture, a copy of the registration of an
animal remedy shall be forwarded to the applicant. All registrations are on ar-annrdat a biennial

bass, expiring the thirty-first day of December of the year after the date of regidration. An

anntal A biennia registration fee of twenty-five dollars for each product shall be paid to the
secretary upon application for registration.

Section 35. That § 38-18-27 be amended to read as follows:

38-18-27. Any person may request to enter into a compliance agreement with the secretary
or that the secretary make additional ingpections of bees, bee equipment, or honey houses. The

person requesting the agreement or-the shall pay afee of fifty dollars per compliance agreement.

If an ingpection is conducted, the person requesting the inspection shall pay the secretary any
extra expense incidental to such inspection plus mileage and per diem for inspectors expenses.

Section 36. That § 38-19-12 be amended to read as follows:

38-19-12. Each licensed digtributor of commercial fertilizer shall file with the secretary of
agriculture on forms furnished by the secretary an annual statement for the period ending
December thirty-first setting forth the number of net tons of each grade of commercial fertilizer
distributed in this state during the reporting period. The report isdue on or before the thirtieth
of January following the close of the reporting period and on the basis of kisthe statement each

licensed distributor of commercial fertilizer shall pay the inspection fee at the rate statedn
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pursuant to 8 38-19-10. If more than one person isinvolved in the digtribution of a commercial

fertilizer, the distributor who imports, manufactures, or produces the commercial fertilizer is

respons blefor theinspection feeon productsproduced or brought into thisstate. Thedistributor

shall separately lis the ingpection fee on theinvoiceto thelicensee. Thelast licensee shall retain

the invoices showing proof of ingpection fees paid for three years and shall pay the inspection

fee on commercial fertilizer brought into this state or produced before July 1, 2001, unless the

digtributor has reported and paid the fees. If the tonnage report is not filed and the payment of

inspection fee is not made within thirty days after the end of the period, a collection fee
amounting to ten percent (minimum ten dollars) of the amount shall be assessed againg the
licensee and the amount of fees due constitutes a debt and becomes the basis of a judgment
againg the licensee. The secretary may verify the records on which statements of tonnage are
based and each licensed distributor of commercial fertilizer shall grant the secretary permission

to verify the records on kis the licensee's application for license and on each tonnage report. +

andpayingthetnspectiontee: The secretary mayathisdiscretton; revoke or refuseto renew the

license of any licensee failing to comply with this section. No information furnished under this
section may be disclosed by the secretary erhts-agents or anyone having access to tonnage
reportsif the disclosure will in any way divulge any part of the operations of a licensee.
Section 37. That § 38-24B-14 be amended to read as follows:
38-24B-14. A certificate issued pursuant to the provisions of this chapter isin effect for a
period not to exceed enre-year two years and expires on December thirty-first of the year

following the date of issue.
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400E0219 HOUSE AGRICULTURE AND NATURAL RESOURCES

comMmITTEE ENGRosseD No. HB 1020 -
02/06/2001

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Department of Agriculture

FOR AN ACT ENTITLED, An Act to revise certain dairy inspection fees.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 40-32-25 be amended to read as follows:
40-32-25. A milk plant or marketing organization of milk, milk products, sheep milk or goat
milk that processes or markets Manufacturing Grade or Grade A milk shall pay an ingpection
servicefee for each dairy farm. Theinspection fee shall be twenty-five fifty dollars per Grade A

or twehve-tdeHarsandfifty-cents twenty-five dollars per Manufacturing Grade dairy farm and be

paid semiannually by July first and January firs to the secretary.

Section 2. That § 40-32-26 be amended to read as follows:

40-32-26. A reinspection fee of twenty-five seventy-five dollars per inspection shall be paid
to the secretary by the milk plant or marketing organization for each dairy farm inspection
exceeding therequired biannual Grade A or annual Manufacturing Grade farmfacility inspection
resulting from adverse actions such asfarm permit suspensi on, degrade or unsanitary conditions

to be corrected within a specified period of time.

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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400E0315 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1032 - o1/16/2001

Introduced by: The Committee on Judiciary at the request of the South Dakota
Commission on Child Support

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to child support.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 25-7-6.2 be amended to read as follows:

25-7-6.2. The child support obligation shall be established in accordance with the eembined

e following schedule subject to such
revisons or deviations as may be permitted pursuant to 88 25-7-6.1 to 257617 25-7-6.18,

inclusve. Except as provided in this chapter, the combined monthly net incomes of both parents

shall be used in determining the obligati on and divided proporti onatel y between the parentsbased

upon their respective net incomes. The noncustodial parent's proporti onate share establishesthe

amount of the child support order.

If the obligation using only the noncustodial parent's monthly net income is an obligation

within the embol dened areas of the schedul e, that amount shall be compared to the noncustodial

parent's proportionate share using both parents monthly net incomes. The lesser amount

establishes the noncustodial parent's child support order.

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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9,900 1441 2,086 2,459 2,717 2,945 3,151
9,950 1,447 2,094 2,468 2,727 2,956 3,163
10,000 1,452 2,102 2477 2,737 2,967 3,175

Theshareof the custodial parent ispresumed to be spent directly for the benefit of the child.

Section 2. That 8 25-7-6.14 be amended to read as follows:

25-7-6.14. Yntess As used in this section, basic visitation means a parenting plan whereby

one parent has physcal custody and the other parent has vidtation with the child of the parties.

In a basic vigitation Situation, unlessthe parties otherwise agree and the agreement is approved

by the court, the court may, if deemed appropriate under the circumstances, order an abatement
of not less than thirty- eight percent nor more than sixty-six percent of the child support if:
(1) A child spendsten or more daysin a month with the obligor; and
(2) The number—of days of vidtation and the abatement, pereentage-or amount are
specified in the court order:-and
The court shall allow the abatement to the obligor in the month in which the visitation is

exercised, unless otherwise ordered. The abatement shall be pro-rated to the days of vidtation.

It shall be presumed that the vistation is exercised. If the vistation exercised substantially

deviates from the vidtation ordered, either party may file a petition for modification without

showing any other change in circumstances.

As used in this section, shared responsibility means a parenting plan whereby each parent

provides a suitable home for the child of the parties, the court order allowsthe child to spend at

least one hundred twenty daysin acalendar year in each home, and the parents share the duties,

respong bilities, and expenses of parenting. |n ashared respongbility situation, unlessthe parties

otherwise agree and the agreement is approved by the court, the court may, if deemed
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appropriate under the circumstances, order ashared responshility cross credit. The cross credit

shall be calculated by multiplying the combined child support obligation usng both parents

monthly net incomes by 1.5 to arrive at a shared custody child support obligation. The shared

custody child support obligation shall be apportioned to each parent according to hisor her net

income. A child support obligation is computed for each parent by multiplying that parent's

portion of the shared custody child support obligation by the percentage of timethe child spends

with the other parent. The respective child support obligations are offset, with the parent owing

more child support paying the difference between thetwo amounts. |t shall be presumed that the

shared responsbility parenting plan is exercised. If the parenting plan exercised substantially

deviatesfrom the parenting plan ordered, either party may fileapetition for modificati on without

showing any other change in circumstances.

The court shall consider each case individually before granting either the basic viditation or

shared respons bility adjustment to insure that the adjustment does not place an undue hardship

on the custodial parent or have a substantial negative effect on the child's sandard of living.

Section 3. That § 25-7-6.7 be amended to read as follows:

25-7-6.7. Deductions from monthly gross income shall be allowed as follows:

(1) Incometaxeswithheld figured on the bass of two dependent exemptionsfor asingle
taxpayer paid monthly rather than actual amount withheld;

(2) Edimated income taxes payable, prorated monthly;

(3) FICA taxeswithheld from wages or salary;

(4) Retirement fund amountswithheld or paid directly to anIRSqualified retirement plan,

in areasonable amount;bt
Hheome-tax-parpoeses,

(5)  Actual businessexpensesof anemployee, incurred for the benefit of hisemployer, not
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reimbursed;

Payments made on other support and maintenance orders.

Section 4. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as

follows:

If, at any time, unpaid child support arrearagesexist, the court may order the support obligor

to pay towards the arrearages such sums as are ordered by the court, in addition to any other

remedies of the support obligee.

Section 5. That § 25-7-6.3 be amended to read as follows:

25-7-6.3. Themonthly net income of each parent shall be determined by htsthe parent'sgross

income less allowable deductions, as set forth herein. The monthly grossincome of each parent

includes amounts received from the following sources:

(1)

(2)

3)

(4)

(5)

(6)

(7)
(8)

Compensation paid to an employee for personal services, whether salary, wages,
commissions, bonus, or otherwise designated;

Sdf-employment income including gain, profit, or loss from a business, farm, or
profession;

Periodic paymentsfrom pensionsor retirement programs, including social security or
veteran's benefits, disability payments or insurance contracts,

Interest, dividends, rentals, royalties, or other gain derived frominvestment of capital
assets,

Gain or loss from the sale, trade, or conversion of capital assets,

Unemployment insurance benefits, and

Worker's compensation benefits;

Bendfitsin lieu of compensation including military pay allowances.

If the income of the parents is derived from seasonal employment, or received in payments
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other than regular, recurring payments, such income shall be annualized to determine a monthly
average income.

Section 6. That § 25-5-18.1 be amended to read as follows:

25-5-18.1. The parents of any child are under a legal duty to support their child in
accordance with the provisions of § 25-7-6.1, until the child attainsthe age of eighteen, or until
the child attains the age of nineteen if ke the child is a full-time student in a secondary school.

If it isdetermined by the court that the child support obligation survivesthe death of the parent,

the amount due may be modified, revoked, or commuted to alump sum payment by the court,

taking into consideration all factors deemed relevant, including the financial resources of the

child and the other parent and the needs of the decedent's family.

Section 7. That § 25-7-6.10 be amended to read as follows:
25-7-6.10. Deviation from the schedule in 8§ 25-7-6.2 shall be considered if raised by either
party and made only upon the entry of specific findings based upon any of the following factors:
(1) Theincome of a subsequent spouse or contribution of athird party to the income or
expenses of that parent but only if the application of the schedule works a financial
hardship on either parent;

(2) Anyfinancial condition of either parent whichwould makeapplication of the schedule

inequitable;

3)

conseguences arising from claiming the child as a dependent;

(4)  Any specia needs of the child;

(5)
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—6) For agreements entered into prior to July 1, 1986, if it is established by clear and
convincing evidence, that debts or property were exchanged for child support and it
appears equitable to continue such arrangement;

A(6) Theeffect of agreements between the parentsregarding extraformsof support for the
direct benefit of the child;

8)(7) The obligation of ether parent to provide for subsequent natural children or
stepchildren. However, an existing support order may not be modified soldly for this
reason; or

£9)(8) The voluntary act of either parent which reduces that parent'sincome.

Section 8. That § 25-7-6.13 be amended to read as follows:

25-7-6.13. All orders for support entered and in effect prior to July 1, 3997 2001, may be

modified in accordance with this chapter without requiring a showing of a change in

circumstances from the entry of the order.
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400E0330 SENATE COMMERCE COMMITTEE ENGROSSED NO.

HB 1043 - 02/15/2001

Introduced by: The Committee on Commerce at the request of the Department of
Commerce and Regulation

FOR AN ACT ENTITLED, An Act to authorize county commissioners and the state fire
marshal to prohibit open burning.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 34-29B be amended by adding thereto a NEW SECTION to read
asfollows:

Thestate firemarshal, after consultation with the Governor and the affected board of county
commissioners, may prohibit or restrict open burning within a county in order to protect the
public health and safety. Thissection does not limit or affect the laws of this state relating to the
authority of counties or other local entities to prohibit or restrict open burning.

Section 2. That § 7-8-20 be amended by adding thereto aNEW SUBDIVISION to read as
follows:

To prohibit or restrict open burning, after consultation with local fire officials and law

enforcement officials, in order to protect the public health and safety.
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400E0108 SENATE AGRICULTURE AND NATURAL RESOURCES

coMmMITTEE ENGRosseD No. HB 1072-
02/15/2001

Introduced by: Representative Duenwald and Senator Diedrich (Larry)

1 FORAN ACT ENTITLED, An Act to define the theft of certain livestock as grand theft.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That § 22-30A-17 be amended to read as follows:

4 22-30A-17. Theft isgrand theft, if:

5 () Thevalue of the property stolen exceeds five hundred dollars;

6 (2) Repealed by SL 1990, ch 165, § 2.

7 (3) Property of any value is taken from the person of ancther; er

8 (4) Inthe case of theft by receiving stolen property, the receiver is a dealer in stolen

9 property, the value of the property stolen exceeds five hundred dollarsin value;,_or
10 (5) The property dtolen is cattle, horses, mules, sheep, buffalo, swine, or captive
11 nondomestic ek.
12 Theft in al other casesis petty theft. Grand theft is a Class 4 felony. Petty theft is divided

13  intotwo degrees. Petty theft of one hundred dollars or moreisinthe first degree and isa Class

14 1 misdemeanor. Petty theft isin the first degree and isa Class 1 misdemeanor if the theft is of
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money or property of any value less than five hundred dollars belonging to aresident or patient
of ahospital, nursing facility, chemical dependency facility, assisted living center, devel opment
center, human services center, or any residential facility for the mentally ill, mentally retarded,
or developmentally disabled and if the theft is committed by an employee of the facility.
Otherwise petty theft of less than one hundred dollarsisin the second degree and isa Class 2

misdemeanor.
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961E0451 HOUSE COMMERCE COMMITTEE ENGROSSED NO.

HB 1094 - 01/25/2001

Introduced by: Representatives Broderick, Brown (Jarvis), and Madsen and Senators
Diedtrich (EImer), Diedrich (Larry), and Hutmacher

FORAN ACT ENTITLED, AnActtorevisecertain provisionsrelating to credit card coverages
of group personal property.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 58-19-1 be amended to read as follows:
58-19-1. The purpose of this chapter isto promote the public welfare by regulating credit

life insurance, credit health insurance, and credit unemployment insurance, and credit property

including group personal property coverages authorized through credit cards. Nothing in this

chapter is intended to prohibit or discourage reasonable competition. The provisions of this
chapter shall beliberally construed.
Section 2. That § 58-19-2 be amended to read as follows:
58-19-2. Terms used in this chapter mean:
(1) "Credit health insurance," insurance on a debtor to provide indemnity for payments
becoming due on a specific loan, lease, or other credit transaction while the debtor is
disabled as defined in the policy;
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(5)
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"Credit lifeinsurance," insurance on the life of a debtor pursuant to or in connection
with a specific loan, lease, or other credit transaction;

"Creditor," the lender of money or vendor or lessor of goods, services, or property,
rightsor privileges, for which payment isarranged through acredit transaction, or any
successor to the right, title, or interest of any such lender, vendor, or lessor, and an
affiliate, associate, or subgdiary of any of them or any director, officer, or employee
of any of them or any other person in any way associated with any of them;
"Debtor," aborrower of money or apurchaser or lessee of goods, services, property,
rights, or privileges for which payment is arranged through a credit transaction;
"Indebtedness,” the total amount payable by adebtor to acreditor in connection with
aloan, lease, or other credit transaction;

"Group property insurance authorized by credit card," forms of property insurance

issued on a group basis covering:

(@ Lossof or damageto personal property, other thanlossof useor lossresulting

from a defect in materials or workmanship, where such personal property is

purchased using a credit card;

(b) Lossof, damageto or |oss of use of personal property resulting from a defect

in materials or workmanship, where the personal property is purchased using

acredit card and is under warranty;

() Loss of or damage to alease or rented motor vehicle, that is intended to be

rented or leased for aperiod of ninety consecutive daysor less, wherethelease

or rental feeis paid using a credit card;

(d) Loss of, or damage to or loss of use of baggage and its contents while in

trangt, wherethe cost of travel or accommodationsispaid usng acredit card;




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- HB 1094

(e) Lossof damageto or lossof use of personal property occurring in connection

with use of aleased or rented motor vehicle, which motor vehilce isintended

to berented or |eased for aperiod of ninety consecutive daysor less, wherethe

lease or rental feeis paid using a credit card;

(f)  Lossincurred in connection with the unauthorized use of a credit card; or

(@) Such other forms of property insurance that are authorized by the director of

the Divison of Insurance by rule promulgated pursuant to chapter 1-26 and

determined to be appropriate for issuance on a group bass.

Section 3. That chapter 58-19 be amended by adding thereto aNEW SECTION to read as
follows:

Any group property insurance authorized by credit card is subject to the provisions of this
chapter to the extent such provisions are not inconsistent with the specific provisions of 88 58-
19-48 to 58-19-50, inclusive.

Section 4. That chapter 58-19 be amended by adding thereto aNEW SECTION to read as
follows:

Group property insurance authorized by credit card shall be sold separately and shall be
separately priced from any other insurance offered or sold at the sametime unlessit isincluded
as part of aninsurance offering by acredit card issuer. Group property insurance authorized by
credit card may not be required as a condition for the issuance or renewal of a credit card.

Section 5. That chapter 58-19 be amended by adding thereto a NEW SECTION to read as
follows:

All group property insurance authorized by credit card insurance policies, certificates of
insurance, notices of proposed insurance, applications for insurance, endorsements and riders

delivered or issued for ddivery inthisstate and the schedul esof premium rates pertaining thereto
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shall be filed with the director.

Section 6. That chapter 58-19 be amended by adding thereto aNEW SECTION to read as
follows:

Within thirty days after the filing of any group property insurance authorized by credit card
insurance policy, certificateof insurance, noticeof proposed insurance, applicationfor insurance,
endorsement or rider, the director shall disapprove any such form if the premium rates charged
or to be charged are excessive in relation to benefits, or if such form contains provisions which
are unjugt, unfair, inequitable, mideading, deceptive, or encourage misrepresentation of the
insurance, or are contrary to any provison of thistitle. If such filing is not disapproved by the

director within thisthirty-day period, it shall be deemed approved.
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905E0521 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1126 - o1/31/2001

Introduced by: Representatives Duenwald, Abdallah, Duniphan, Monroe, Sebert, and Van
Etten and Senators Daugaard, Albers, Madden, and Vitter

FOR AN ACT ENTITLED, AnAct to limit the application of implied consent in circumstances
involving an arrest for vehicular homicide or vehicular battery.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 32-23-10 be amended to read as follows:

32-23-10. Any person who operates any vehicle in this state is considered to have given
consent to the withdrawal of blood or other bodily substance and chemical analysis of the
person's blood, breath, or other bodily substance to determine the amount of alcohol in the
person’s blood and to determine the presence of marijuanaor any controlled drug or substance.

The person shall be requested by the officer to submit to the withdrawal of blood or other
bodily substance for chemical analyss or chemical analyss of the person's breath and shall be
advised by the officer that:

(1) Iftheperson refusesto submit to the withdrawal or chemical analyss, no withdrawal

or chemical analyss may be required unless the person has been arrested for athird,
fourth, or subsequent violation of 8§ 32-23-1, congtituting a felony offense under
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§32-23-4 or 32-23-4.6 or hasbeen arrested for vehicular homicideunder § 22-16-41

or vehicular battery under § 22-16-42;

If the person refuses to submit to the withdrawal or chemical analys's, the person's
driver's license shall be revoked for one year, unless pursuant to § 32-23-11.1 the
person pleads guilty to aviolation of § 32-23-1 or 32-23-21, prior to a revocation
order being issued; and

The person hasthe right to have a chemical analyssperformed by atechnician of the
person’'s own choosing at the person’'s own expense, in addition to the test requested

by the officer.
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637E0182
House ENGROssED No. HB 1134 - 020612001

Introduced by: Representative Derby and Senator Hutmacher

1 FORAN ACT ENTITLED, An Act to edtablish license requirements for well pump ingtallers
2 and well repairers.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 46-2A-1 be amended to read as follows:
5 46-2A-1. The provisions of this chapter apply to any application for:
6 () A permit to appropriate water;
7 (2) Anamendment of an existing permit or license, including change in use of water or
8 change in place of use or diverson point of water;
9 (3) A reservation for future use,

10 (4) A permit for flood control;

11 5) A wdl driller license;

12 (5A) A wdl pump indaller license;

13 (6) Reingtatement of a permit;

14 (7) A vestedright claim; and

15 (8) Other cases as may be specified by statute.
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Section 2. That § 46-2A-3 be amended to read as follows:

46-2A-3. In all cases except applications for awell driller license or a well pump installer

license, chief engineer shall mail a copy of the recommendation to the applicant and, if the
recommendation isto approve or defer the application, a copy of the newspaper notice to be
published and the times when it is to be published. If the recommendation is to deny the
application, the applicant within twenty days of the date the recommendation was mailed shall

state in writing tHhe whether the applicant intends to oppose the recommendation at a hearing

before the Water Management Board. Failure to submit a statement of intent to oppose a
recommendation to deny to the chief engineer congtitutesawithdrawal of the application. If the
applicant chooses to oppose the recommendation, the chief engineer shall provide htm the
applicant notice of the hearing to be published pursuant to the provisionsof 8 46-2A-4. Any cost
of publication shall be borne by the applicant.

Section 3. That § 46-2A-4 be amended to read as follows:

46-2A-4. Except inthecase of an application for awell driller licenseor awell pumpingaller

license, if arecommendation isto approve or defer an application or if an applicant hasfiled a
petition to oppose a recommendation to deny an application, the applicant shall publish notice
of the application and recommendation at least once a week for two successive weeksin one
official newspaper in each county where the water will be diverted or used or project workswill
be located. The official newspaper shall be selected by the chief engineer and shall be a
newspaper designated as an official newspaper pursuant to § 7-18-3. The second publication
shall be at least twenty days before the first day of the Water Management Board meeting at
which the matter isnoticed to be heard. No application for a permit, license or amendment may
be consdered and approved by the board until proof of al required publications has been filed

with the chief engineer. The notice, which shall be provided by the chief engineer to the
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applicable newspapers, shall include the following, as applicable:

(1)
(2)

3)

(4)

(5)

(6)

(7)
(8)

The name and address of the applicant;

A brief description of the project, including, where applicable, the proposed place or

places of use of thewater or facilities, including the point of diversion, the amount of

water to be used and the purpose for which the water or facility isto be used;

A brief statement describing the recommendation and the reasons for the

recommendation;

A statement that any interested person who intendsto participate in the hearing shall

file a petition to oppose or support the application and that the petition shall befiled

with the chief engineer and applicant at least ten days before the published date for

hearing;

A statement that a petition to oppose or support an application may be informal, but

ghall bein writing and shall contain the following:

(@) A statement describing the petitioner's interest in the application;

(b)  Thereasons for the petitioner's opposition to or support for the application;
and

(c) Thesgnature and mailing address of the petitioner or histhe petitioner'slegal
counsdl:;

A statement telling where copies of the recommendation, application or other

information may be obtained;

The time when and the place where the application will be considered by the board,;

A statement that the recommendation of the chief engineer isnot final or binding upon

the board and is subject to the approval of the board after it reaches a conclusion

based on facts at the public hearing;
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(9) A statement that thetime of hearing will be automatically extended for at |east twenty
daysupon written request of the applicant or any person who hasfiled a petition to
oppose or support the application and a statement that any such request by the
applicant or person filing a petition shall be made at least ten days before the
published date for hearing; and

(10) A statement that if the applicant does not contest the recommendation of the chief
engineer and no petition to oppose the application isreceived, the chief engineer shall

act on the application pursuant to kis the chief engineer's recommendation and no

hearing may be held before the board, unless the chief engineer makes a finding that
an application, even if uncontested, presents important issues of public policy or
public interest that should be heard by the board.

Section 4. That § 46-2A-13 be amended to read as follows:

46-2A-13. In the case of an application for a well driller license or a well pump ingtaller

license, the chief engineer may issuethe license. If histhe chief engineer's recommendationisto

deny thelicenseor to defer histhe decision on the license, ke the chief engineer shall mail acopy

of hts the recommendation to the applicant with a statement of the reasons for hts the
recommendation and the time and place of the hearing before the Water Management Board on
his the recommendation, in accordance with the provisions of chapter 1-26.

Section 5. That chapter 46-6 be amended by adding thereto a NEW SECTION to read as
follows:

Any person who performs work for compensation in the repair of wells or asawell pump
ingtaller shall obtain awell driller'slicenseissued pursuant to 8 46-6-9 or awdl pump ingtaller's
licenseissued pursuant to section 6 of this Act before conducting or contracting for such work.

Section 6. That chapter 46-6 be amended by adding thereto a NEW SECTION to read as
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follows:

TheWater Management Board shall issueawell pump ingtaller licenseto any applicant who
meets the requirements specified in this section. The fee for the license isfifty dollars, and fifty
dollars shall be paid each calendar year for renewal of the license. The fee shall be paid to the
Department of Environment and Natural Resources and deposited by the state treasurer inthe
state general fund. The license shall be issued pursuant to the procedures contained in chapter
46-2A. No license may beissued unlessthe applicant is experienced and knowledgeable in well
pump installation methods. The Water Management Board shall promulgate rules pursuant to
chapter 1-26 establishing well pump ingallation qualifications.

Section 7. That § 46-6-9.1 be amended to read as follows:

46-6-9.1. The chief engineer may initiate an action before the Water Management Board to

revokethelicense of any wel driller or well pumpingtaller upon refusal by the driller to properly

completeany well or well pump ingtallationinaccordancewithrulesgoverningwell construction

or well pump indallation or upon violation of this title, or any rule—regatation or order

promul gated theredneer pursuant to thistitle. Any action for the revocation of awell driller'sor

well pump ingaller'slicense shall comply with the provisionsof § 1-26-19. A well driller or well
pump ingaller whose license has been revoked may not apply for a new license sooner than six
months after the effective date of the revocation.

Section 8. Any plumbing contractor licensed under chapter 36-25, any eectrical contractor
licensed under chapter 36-16, and any mechanical contractor licensed under municipal ordinances
may be exempt from the well pump installer licensure requirements of this Act.

Section 9. No licensed well pump ingaller or wel driller may perform any eectrical,
plumbing, or mechanical act regulated by state law unlesslicensed to do so. All applicablerules

and regulations of state law and municipal ordinances shall apply regarding any permit and any
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1 ingallation practice.
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448E0567 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1154 - 0211212001

Introduced by: Representatives Addstein, Abdallah, Brown (Richard), and Duniphan and
Senator Whiting

FOR AN ACT ENTITLED, An Act to clarify the application of certain driving privilege
penalties with regard to juvenile adjudications.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 32-12-52.4 be amended to read as follows:

32-12-52.4. Upon afirst conviction or afirst adjudication of delinquency for violation, while

inamotor vehicle, of § 35-9-2, the court shall suspend the driver'slicense or driving privilege
of any driver of avehicle who was under the age of twenty-one when the offense occurred, for
a period of sx months.

Upon a second or subsequent conviction or a second or subsequent adjudication of

ddlinquency for a violation, while in a motor vehicle, of § 35-9-2, the court shall suspend the
driver's license or driving privilege of any driver of a vehicle who was under the age of
twenty-one when the offense occurred, for a period of one year. For any offense under this
section, the court may issue an order permitting the person to operate a motor vehicle for
purposes of the person's employment or attendance at school.
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Notwithstanding the provisions of chapters 26-7A, 26-8A, 26-8B, and 26-8C, the Unified
Judicial System shall notify the Department of Commerce and Regulation of any conviction or
adjudication for aviolation, whilein amotor vehicle, of § 35-9-2 or chapter 32-23. The period
of suspension shall begin on the date the person's suspended driver's license is received by the
court or the Department of Commerce and Regulation. At the expiration of the period of
suspension, a person may make application to have the license reinstated and pay the licensefee
asprescribed in § 32-12-47.1.

Section 2. That § 35-9-7 be amended to read as follows:

35-9-7. If the conviction or adjudication for a violation of § 35-9-1, 35-9-1.1, or 35-9-2 is
for afirs offense, the court shall, in addition to any other penalty allowed by law, order the
revocatton suspension of the defendant's driving privilegesfor aperiod not less than thirty days
and not to exceed one year. However, the court may issue an order permitting the person to
operate amotor vehiclefor purposes of the person's employment or attendance at school or to
court-ordered counseling programs during the hours of the day and the days of the week set
forth in the order. The court may also restrict the privilege in such manner as it seesfit for a
period not to exceed one year.

If the conviction or adjudication for a violation of 8 35-9-1, 35-9-1.1, or 35-9-2 isfor a

second or subsequent offense, the court shall, in addition to any other penalty allowed by law,
order the reveeation suspension of the defendant's driving privileges for a period not less than

sixty days and not to exceed one year.
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663E0609 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1177 - 02052001

Introduced by: Representatives Slaughter, Bartling, Flowers, Hennies (Thomas), Jaspers,
Madsen, and Sebert and Senators Diedrich (Larry), McCracken, and
Moore

FOR AN ACT ENTITLED, An Act to revise when certain assessments have to be paid before
an assessment may be appeal ed.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 10-59-9 be amended to read as follows:

10-59-9. Any taxpayer against whom a certificate of assessment is issued may request a
hearing before the secretary if the taxpayer believesthat the assessment isbased upon amistake
of fact or an error of law. A request for hearing shall be made in writing within thirty daysfrom
the date of the certificate of assessment and shall contain a statement indicating the portion of
the assessment being contested and the mistake of fact or error of law the taxpayer believes
resulted inaninvalid assessment. Amended or additional statementsof factsor errorsof law may
be made not |ess than fourteen days prior to the hearing if the hearing examiner determines such
additional or amended statementsarein the interest of justice and do not prejudice either party.
Hearings are conducted and appeal s taken pursuant to the provisions of ekapter1-26 chapters

1-26 and 1-26D. A copy of the hearing examiner's proposed decision, findings of fact and
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conclusions of law shall be served on al parties when furnished to the secretary. No If the

secretary, pursuant to chapter 1-26D, accepts the final decision of the hearing examiner, no

appeal from afinal decison of the secretary upon an assessment may be taken unlessany amount

ordered paid by the secretary ispaid or abond filed to insure payment of such amount. However

if thefinal decision of the secretary, pursuant to chapter 1-26D, rejects or modifiesthe decision

of the hearing examiner regarding the amount due on the assessment, an appeal may be taken

without payment of the amount ordered to be paid and without filing of abond. If the secretary's

decision is affirmed by the circuit court, no appeal may be taken unless any amount ordered to

be paid by the secretary is paid or a bond isfiled to insure payment of such amount.
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655E0510 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1198 - 02/05/2001

Introduced by: Representative Duniphan and Senator Albers

1 FORANACTENTITLED, An Act to provide for a possessory lien on the contents of certain
2 towed vehicles.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 32-30-18 be amended to read as follows:

5 32-30-18. The sheriff, law enforcement officer, or towing agency taking custody of any
6 vehicleunder the provisonsof 88 32-30-12 to 32-30-17, inclusive, 32-30-19, and 32-36-4 shatt

7  havehasapossessory lien on the vehicle and the contents of the vehiclefor the reasonable costs

8 intaking custody and storing of the vehicle which may not exceed five hundred dollars. No

9 possessory lien attaches to the tools and implements which a person uses and keeps for the

10 purpose of carrying on his or her trade or business or to any clothing or food.
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544E0644 HOUSE COMMERCE COMMITTEE ENGROSSED NO.

HB 1205 - 02/01/2001

Introduced by: Representatives Konold, Olson (Médl), and Solum and Senators Bogue,
Albers, Moore, Olson (Ed), and Vitter

1 FOR AN ACT ENTITLED, An Act to provide for the licensing of certain real estate
2 corporations and limited liability companies.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

4 Section 1. That chapter 36-21A be amended by adding thereto a NEW SECTION to read
5 asfollows:

6 A redl estate salesperson or broker associate employed by or otherwise associated with a
7  broker may form a business corporation or limited liability company under all the following

8 conditions:

9 (1)) Thebusness corporation or limited liability company does not engage in real estate
10 transactions as a third-party agent or in any other capacity requiring a license under
11 this chapter;

12 (2) Thebusnesscorporation or limited liability company does not advertiseor otherwise
13 hold itself out as areal estate brokerage company;
14 (3 Theemploying or associating broker isnot relieved of any obligation to supervisethe
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employed or associated licensee or any other requirement of thischapter or therules
adopted pursuant to this chapter;

The employed or associated licensee is not relieved of any personal liability for any
licensed activities by interposing the corporate or limited liability form;

Thebusiness corporation or limited liability company isowned soldy by anindividual
real estate salesperson or broker associate, or by that person and that person’'s spouse;
and

The business corporation or limited liability company is approved by and registered
with the commission. The registration fee for an approved busness corporation or
limited liability company shall be established by rule promulgated pursuant to chapter

1-26. The fee may not exceed one hundred dollars.



State of South Dakota

SEVENTY-SIXTH SESSION

LEGISLATIVE ASSEMBLY, 2001

10

11

12

13

14

15

661E0676 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1257 - 02/05/2001

Introduced by: Representatives Van Gerpen and Michels and Senator Putnam

FORAN ACT ENTITLED, AnAct to revise certain provisionsregarding the reimbursement of
attorney fees by certain indigent defendants.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 23A-40-10 be amended to read as follows:
23A-40-10. If the court finds that funds are available for payment from or on behalf of a
defendant to carry out, in whole or in part, the provisions of this chapter, the court may order
that the funds be paid, ascourt costs or asacondition of probation, to the court for deposit with
the county or municipal treasurer, to be placed in the county or municipal general fund or inthe
public defender fund in those counties establishing the office pursuant to subdivison
23A-40-7(1) asareimbursement to the county or municipality to carry out the provisionsof this
section. The court may also order payment to be made in the form of installments or wage
assgnments, in amounts set by a judge of the circuit court or a magistrate judge, either during

the time a charge is pending or after the disposition of the charge, regardless of whether the

defendant has been acquitted or the case has been dismissed by the prosecution or by order of

the court. The provisions of this section also apply to persons who have had counsel appointed
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1  under chapters26-7A, 26-8A, 26-8B, and 26-8C. Thereimbursement isacredit against any lien

2  created by the provisions of this chapter against the property of the defendant.
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940E0750 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1274 - 021072001

Introduced by: Representatives Broderick, Abdallah, Brown (Richard), Garnos, Heineman,
Hennies (Thomas), Jaspers, Michels, and Murschel and Senators Sutton
(Dan), Daugaard, de Hueck, Everist, and Symens

FORAN ACT ENTITLED, An Act to revisecertain provisonsregarding the operation of child
welfare agencies and registered and unregistered family day care homes.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 26-6-14.10 be amended to read as follows:
26-6-14.10. No person who has been convicted of child abuse pursuant to chapter 26-10 or

a sex offense pursuant to chapter 22-22 and no person whose name appears on the central

registry for child abuse and neglect may:

(1) Belicensed to operate a child welfare agency pursuant to § 26-6-14;

(2) Beregistered to operate afamily day care home pursuant to § 26-6-14.2; or

(3) Operate an unregistered family day care home as defined in § 26-6-14.8.

Section 2. That § 26-6-14.11 be amended to read as follows:

26-6-14.11. Any person who has been convicted of child abuse pursuant to chapter 26-10

or a sex offense pursuant to chapter 22-22 ane-whoe-provitdes or whose name appears on the

central registry for child abuse and neglect is quilty of a Class 1 misdemeanor if such person:
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(1) Providescareand supervison of children either inaday care center or any family day

care home-er-whoknrowthaghy, or

(2) Permitsanother person whe knowing that person has been convicted of child abuse

pursuant to chapter 26-10 or asex offense pursuant to chapter 22-22 or whose name

appears on the central reqistry for child abuse and neglect to resde or work on the

premises of a day care center or any family day care hometsgutityof-aClasst

misdemeanor.
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encRoOsseD NO. HB 1276 - 021412001

Introduced by: Representatives Kooistra, Brown (Richard), Duenwald, Duniphan,
Fowers, Frydie, Holbeck, Jaspers, McCaulley, Slaughter, Teupel, and Van
Gerpen and Senators Olson (Ed), Albers, de Hueck, Moore, Sutton (Dan),
and Vitter

FOR AN ACT ENTITLED, An Act to require historical or educational municipal corporations
to maintain their property.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 9-3 be amended by adding thereto a NEW SECTION to read as
follows:

A municipality incorporated pursuant to 8 9-3-22 shall exist so long as the corporation
maintainsall lands, buildings, fences, fixtures, billboards, signs, and other improvementsingood
condition and repair, and is actively operating for the purposes for which it isincorporated, or
until the corporation is dissolved in accordance with law. The municipality shall possess and
maintainitshistorical or educational integrity of design, materials, and workmanship of the sites,
buildings, structures, and objects that are located within the platted municipal corporation,
including advertisng and promotional signs. The municipality shall lose its historical or
educational municipality designation if more than one-fourth of such properties possess any of

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

-2- HB 1276

the following conditions:

(1) Lossor disntegration of the roof or roofing materials,

(2) Lossof windows,

(3) Deterioration or missng siding material;

(4)  Unsable foundations,

(5) Leaning severdy from plumb; and

(6) Billboards or sgnsidentifying, promoting, or advertisng the municipality no longer

conform to the requirements of chapter 31-29.

However, for the purposes of subdivison (6), the twelve continuous months required for
determining a Sgn is abandoned does not apply.

Section 2. That chapter 9-3 be amended by adding thereto a NEW SECTION to read as
follows:

The South Dakota Department of Transportation or the county in which the historic or
educational municipality islocated may take action, pursuant to section 1 of thisAct, to dissolve

the municipal corporation pursuant to the provisions of chapter 1-26.
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660E0082 SENATE HEALTH AND HUMAN SERVICES
COMMITTEE ENGROSSED NO. SCR 2 - 012212001

Introduced by: Senators Albers, Brown (Arnold), Hagen, Hutmacher, and Putnam and
Representatives Nachtigal, Napoli, and Valandra at the request of Interim
State-Tribal Relations Committee

A CONCURRENT RESOLUTION, Urging thefederal government to authorizeand fundlong-
term health care on Indian reservations.

WHEREAS, among all the statesinthe Northern Plainsregion, South Dakota hasthe highest
percentage of its Native American population, Sixty-seven percent, livingon Indian reservations.
In addition, South Dakota is experiencing a growing elderly population on its Indian
reservations; and

WHEREAS, Native Americansareliving sgnificantly longer today than they did intheearly
1900s. The life expectancy of Native Americans in South Dakota is currently sixty-five. This
increased life expectancy presents new challengesin caring for the elderly and creates the need
for elderly care facilities to provide services that were once provided solely by the family; and

WHEREAS, the rate of debilitating diseases, particularly diabetes, on South Dakota Indian
reservations has been increasing over the years. The age-adjusted diabetes mellitus death rate
among Native Americansin South Dakota is 62.6 per 100,000 population, which isfive times

higher than the combined rate for all races in the United States; and
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WHEREAS, Native American culturestrongly embracesthe extended family inwhich elders
are consdered the source of wisdom, history, and tradition; and

WHEREAS, aloss of important cultural traditions for families and tribal members occurs
when ederly Native Americans must seek nuraing facility placement off the reservations. This
Separation means social and cultural isolation at atimein elders lives when understanding and
cultural support are most important; and

WHEREAS, due to the high percentage of Native American families below poverty level
living on Indian reservations, lack of trangportation to visit family members in nonreservation
nursing homes creates a hardship for the e derly and their families; and

WHEREAS, the federal government has a long-standing legal and moral obligation to
providefor the health care needs of Native Americans on reservations. Thisobligation is based
on treaty and federal law; and

WHEREAS, the Indian Health Service currently provides primary and acute health care
services, such as physician and hospital care, through federal facilities located on each of the
reservations; and

WHEREAS, the Indian Health Service currently does not provide long-term care services,
such asassisted living and nursing home care, on any of South Dakota's Indian reservations; and

WHEREAS, thefederal government hasfailed to takeresponsbility for providing long-term
care servicesto ederly Native Americansresding on reservationsin South Dakota. Thefederal
government has refused to recognize long-term care for Native Americans as a federal
respons bility and has failed to provide authorization and funding that would enable the Indian
Health Service to provide those needed services, and

WHEREAS, the lack of long-term care services has created an undue hardship for

reservation residents and their families creating a growing need for the Indian Health Serviceto
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appropriately address the long-term care needs of South Dakota's Native American population:
NOW, THEREFORE, BE IT RESOLVED, by the Senate of the Seventy-sixth Legidature
of the State of South Dakota, the House of Representatives concurring therein, that the federal
government isrequested to formally take respongbility for long-term carefor Native Americans
residing on Indian reservations by providing the necessary authorization and funding to enable
the Indian Hedlth Service to offer long-term care for Native American elders on Indian
reservations. The United States government must live up to its responsibilities by helping to
establish facilities that will allow our Native American elders to spend their final years with
dignity in their own communities and cultural surroundings, and
BE IT FURTHER RESOLVED, that copies of this Resolution are to be forwarded to
Senator Tom Daschle, Senator Tim Johnson, and Representative John Thune and that Senator
Daschle, Senator Johnson, and Representative Thune are requested to brief the 2002 South
Dakota Legidature on any progress or developments that have occurred at the national level on

thisissue.



